LYNELLE GAE 

Pittsburg Avenue 

2 Bisbee, AZ 85603 
520 432-3912 

3 Plaintiff, In Pro Per 


IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF COCHISE 


LYNELLE GAE, 




Plaintiff, 


YOLANDA PEREZ MOOTS, 


Defendant. 


Case No. CV201800640 

PLAINTIFF’S MOTION FOR 
SUMMARY JUDGMENT AND 
STATEMENT OF FACTS 


(Hon. Karl Elledge) 




Comes now the Plaintiff, LYNELLE GAE, and pursuant to Rule 56(a) Arizona Revised 
Statutes Annotated Rules of Civil Procedure for the Superior Courts of Arizona, moves the 
Court to enter Summary Judgment in favor of the Plaintiff, on the grounds and for the reason 
that there is no genuine issue of material fact and Plaintiff is entitled to the entry of judgment 
as a matter of law. This motion is supported by a Statement of Facts submitted herewith. 


INTRODUCTION 


21 Plaintiff filed this civil complaint for intentional tort on November 5, 2018. Defendant 

22 continues to alter and damage the boundary fence between their properties by attaching objects 

23 to, leaning objects against, and wedging objects underneath the wire fence. Plaintiff seeks 

24 injunctive relief and Abatement by Plaintiff. 

STATEMENT OF FACTS 

As outlined in Defendant’s answer to Plaintiffs complaint paragraphs 1-11: 

Numbers 1 - 4. Defendant affirms venue, parties and letter Plaintiff sent to Defendant. 


l 











umber 5. Defendant denies that Plaintiff requested removal of objects in letter because 
t e objects place a heavier burden on the wire panels and supporting poles than they were 
esigned to bear; however, the letter states otherwise (see Exhibit A). 

Number 6. Defendant affirms that she agreed to remove objects damaging the fence (see 
Exhibit B). 

Number 7. Defendant denies that Plaintiff purchased materials and repaired the fence; 
however. Plaintiff has a receipt for materials and photographs of intact, repaired fence (see 
Exhibit C and Exhibit D). 

Number 8. Defendant denies that she and her ex-husband altered and began damaging the 
ence; however, Plaintiff has photographs of objects leaning against, wedged under it and 
attached to fence (see Exhibit E). 

Number 9. Defendant denies that her ex-husband’s threats and violent actions occurred; 

however. Plaintiff called 911 and filed a complaint with the Bisbee Police Department (see 
Exhibit F). 

Number 10. Defendant denies that her actions are interfering with Plaintiffs use and 
enjoyment of her land in a manner that is substantial and unreasonable; however as 

described in the above paragraphs and shown in the above Exhibits it is apparent’ this is 
iaise. 

Number 11. Defendant denies her actions are intentional; however. Defendant’s agreement 
and cooperation m March 2018, followed by her resumption of damaging actions 7 months 
later show she is acting with knowledge and purpose. 

The following facts are also material to this case: 

Plaintiff hired Bisbee Land Surveying after this civil suit was filed to determine Plaintiffs 
property lines (see Exhibit G). The plat map and parcel detail show that the boundary fence 
is completely within Plaintiffs property line (see Exhibit H and Exhibit I). ExhibkJ shows 

' &,n, " b “ k ° f T i" -Mon «2 

ARGUMENT 

Defendant is intentionally interfering with the use and enjoyment of Plaintiff s property by 
altering and damaging the wire fence separating Plaintiff and Defendants properties and 
preventing Plaintiff from preserving the fence. Although the fence is completely within 

Plaintiffs property line, its existence creates entirely enclosed properties for both Plaintiff and 
Defendant and therefore is used by, and benefits, both parties. 
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In the absence of Arizona state statutes, Cochise County ordinances, and City of Bisbee 
ordinances addressing boundary fence law, mutual ownership and maintenance responsibilities 
are supported by a “law of the land” argument. Thirty-nine states have statutes providing for 
joint expense and maintenance of division fences. In addition, private owners of adjoining 
properties are presumed to benefit equally from boundary fences. Under this presumption, 
adjoining property owners are equally responsible for constructing, maintaining and replacing 
boundary fences. The shared nature of a boundary fence implies that no one neighbor can 
remove or modify an existing fence without the other neighbor’s permission. 

CONCLUSION 

As demonstrated in the above statement of facts, there exists no disputed genuine issue of 
material fact between the parties requiring a trial to resolve, and the moving party is entitled to 
judgment as a matter of law. 

I declare under penalty of peijury under the laws of the State of Arizona that the foregoing 
is true and correct. 


DATED this 



day of January, 2018. 


Copies of the foregoing 
DeJivered/mailed this 

day of January, 2019 to: 


D^jjve 


Hon. Karl El ledge 

Cochise Co. Superior Court Division IV 
100 Colonia de Salud 
Sierra Vista, AZ 85635 


By:_ 

lynElle gae 

Plaintiff 


Yolanda Perez Moots 
205 Pittsburg Avenue 
Bisbee, AZ 85603 
Defendant 
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EXHIBIT A 


February 26, 2018 

Ms. Yolanda Perez Moots 'vV r\ \ i q )\V7 

205 Pittsburg Avenue l v ^9lU/i r ^ 

Bisbee, A2 85603 

Dear Ms. Moots, 

As you know, part of the wire fence separating our yards is broken and needs repair. I am writing to 
notify you of my intent to repair the fence and restore it to its original form and structure to match the 
rest of the wire fence separating our properties (see enclosed photographs of the original existing 
fence). The original wire fencing extends approximately 79 feet as measured from the front property 
line toward the back property line to the broken part. The part that needs repair and restoration 
extends from that point approximately 20 feet farther to the back of the property line. 

I propose the Installation of new "vintage style looped wire woven fencing" (see enclosed fact sheets) 
over the existing old wire fencing as measured from the back property line forward to approximately 20 
feet, which will cover and mend the broken parts, and attaching it to the four supporting posts in that 20 
foot measured area. 

In order to make these repairs and restore the fence to its original form and structure the following must 
be removed from the old wire fencing: 

1) any and all objects fastened to or attached to the existing wire fence including but not limited 
to: pieces of metal, pieces of wood, mesh or screen, household items or furniture, and any 
other wire panels or structures, 

2) any and all objects leaning against the existing wire fence including but not limited to: pieces 
of metal, pieces of wood, mesh or screen, household items or furniture, bricks, concrete blocks 
and rocks, 

3) any and all items wedged against or under the existing wire fence including but not limited 
to: pieces of metal, pieces of wood, household items or furniture, bricks, concrete blocks and 
rocks. 

The fence Is damaged by objects leaned on it, attached to it, and wedged underneath it. These objects 
place a heavier burden on the wire panels and supporting posts than they were designed to bear. 

When a boundary fence needs repair, both property owners must share the cost; however, I am willing 
to pay for the materials and the installation as outlined in the above paragraphs. Please respond in 
writing if you have alternative suggestions. I will wait 14 days before proceeding. 

Thank you for your time and consideration. 

Sincerely, 


Lynelle Gae 
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Decorative Wire Loop Fencing - 20 ft Roll x 50" tall - Single Loop 



flhfc te Inliffll __ _ ------- 

AveHabMIty: 

In Stock 

Item# 

20x50gs 

Reg. Price: 

$169.95 

Quantity 

JL _ -_ 


Description 


Related 

— —«, 

More Images 

Shipping 

■■- 

Customer Ratings 


Decorative Wire Loop Fencing - 20 ft Roll x 50" tall - dingle Loop 


Single Loop Decorative Wire Fencing makes the perimeter of your yard retro-looking like old double loop wire fencing. In 2015, double loop (11-gauge) 
wire fencing product lines were discontinued. We're bringing In a premium single loop (6-gauge) wire fencing with the same clastic look, yet 25 percent 
thicker. 


Check out our other listings for different sizes and gates. This listing Is for e 20* length x 50" tall and we wHI ship it In an unfinished galvanized metal 
surface. 
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American made Wrought Iron Gates and All Fence Systems Fencing 


Home | About I's j Contact Us | Shipping | Request Quote | Rtioto (rallcty 


Questions? Call Today at 217.773.3778 


Sssrch 8lts 


S' Tall Wrought Iron 

Penoing * omm 

4' Toll Wrought Iron 
Fanelng 4 Gate* 

S* Till Wrought Iron 
Fanclng and Qatoi 

6* Tall Wrought Iron 
Ftnclrtg 4 Oataa 

Wrought Iron Oatoa 

Rallc Iron Ftnolng Oataa - 
AmeHoan Iron Fanoa 

Lexington DoukHa Wrought 
Iron Drlvoway Oataa 

Fane# 4 Outdoor Oata 
Hardwara - Wrought Iron 
Fanclng 

Wrought Iron Gordon 
Bordar Fanclng • 13 Stylos 

Wtra Fanclng 4 Oataa 


Galvanised Omamantal 
Looped Top Wke Fanca • 
Vintage Btyle 

Omamantal Wlra Slngls Loop 
Fanca Oataa 
Double Loop Wlra Oataa 
Potts Latches 4 Brackets 

Metal Arbors 4 Wrought 
Iron Arches 


Homo And Oardan Accents 


Fanoa 4 Oata Vldaoa 


Horn* * Wire Fwtctog 4 OatM > 9*v«nU«4 Omamantal Loopad Top Wfcp Fanoa • Vtntapa 8tyU > Vlntaja 8»*a Loopad WW • Wovan Fanca • 2CT tonfl * * ru * 

Vintage Style Looped Wire Woven Fanca * 20* long x S0 M tall 
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Regular price: $209.95 

Qty 1 
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Description Shipping Video Related __ 


Wa offer our 60* tall woven wire vintage style maid hoc* In 20' increments. Thli loopad top fanclng looks like the perimeter yard fence that 
was popular in the middle of the IflOCt. What a grist purchase to have this economical functional easy to instaJI fencing to keep your 
children and animals safe. 

The surface win be unfinished gstvsntzad metal now being made In the stronger 3 gauge wire. See the last picture to show you our 
improved fencing. Avafebie for May delivery. 


You May Also Like 



Featured Item 



Galvan isad Omamantal Vlntaga 
8tyla Loopad Wlra Fanca • 3't •100* Oalvanftad Vlntaga Omamantal 
Roll Loopad Fanca -4’t -100' roll 

$***.»* Ia4a.se 



Vlntaga Styla Wlra Loopad Fanca 
120* Roll xM” tall 

H.ioa.M 



Croat And Curt Victorian 
Metal Art>or 60*w x 00*t 
1309.06 


http-7MvAv.am#rtoanlfoManc».<»nV25ftro^x4l^ 
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EXHIBIT B 
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American made Wrought Iron Gates and AH' Fence Systems Fencing 


Home | About Hs ! Comacl iU | Shipping | Request Uunte 1 Rl.oto (mllerv 


Questions? Call Today at 217.773.3778 


Search 8rt* 


V TaH Wrought Iron 
Fencing A Gatee 

4’ Tall Wrought Iron 
Fencing A Oataa 

5* Tall Wrought Iron 
Fencing and Oataa 

6* Tall Wrought Iron 
Fencing A Oataa 

Wrought Iron Oataa 

Rallc Iron Fencing Oataa - 
American Iron Fane# 

Lexington Double Wrought 
Iron Driveway Oataa 

Fence A Outdoor Gate 
Hardware - Wrought Iron 
Fencing 

Wrought Iron Garden j 
Border Fencing • 12 Stylet I 

Wire Fencing A Oataa 


Galvanized Ornamental 
Looped Top Wire Fanca - i 
Vintage 8tyla 

Ornamental Wlra Single Loop 
Ftnco Gate* 

Double Loop Wire Oataa 
Poata Laic ha a & Brackata 

Metal Arbora A Wrought 
Iron Archaa 


Mom* > WVt Fandng « o«tM > 0«*ranlx*d Ornamental Looped Top WVa Faoea • Vlfitap a 8ty«a > Vintage Styta Loopod Wire Wovan Fort* 20 1009 

^Vintage Style Looped Wire Woven Fence - 20* long x 50"tall_____ 




20flro*ix4ftwlr«fBoco 


' . ; V:. S.’ 

L? 

M* . • t. > 

1 «■*> ..a. 

t '<itf 




Regular prlca: $209.95 

Qty 1 
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Description Shipping Video Related 


Wa offer our 60* taH wovan wlra vtntaga atyla metal lance In 20* Incramanta. Thfs loopad top fencing look* ilka toe perimeter yard fence that 
was popular In tht mldde of toe 1900's. What a ora at purchaaa to hava tola economical functional easy to Install fencing to keep your 
children and animals eafs. 

The surface wflt be unfinished galvanized metal now being made In toe stronger 8 gauge wire. See the last picture to show you our 
improved fencing. Avalabia tor May dattvtry. 


You May Abo Like 
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Featured Item 


Oalvanfxad Ornamental Vintage KMaaMAMHMMHJ 
Style Looped Wirt Fence • 3’t - 100 ’ Galvanized Vintage Ornamental 
5 *!L Loop^ Fence - 4 * t. 100 ' roll 



Vintage Style Wire Looped Fence 

120* Roll x 30- tall 

91,100.96 



Croat And Curl Victorian 
Maul Arbor 50*w x 001 
*369.96 


htlp-7/www.amerkJe nircnfence.com/25ftrolfk4ftwlfefeoca. html 
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EXHIBIT C 




[ 


A Rustic Garden 

American Iron Fence 
854 975N Ave 
Mount Sterling, IL 62353 
866.514.2733 




] 


‘4«U‘ 


Ship To: Lynelle Gae 

207 PITTSBURG AVE 
BISBEE, A2 85603-1237 US 
lyngae@earthlmk.net 
520-432-3912 


Ordor # 

Date 
User 
Buyer 
Ship Date 


2232 

3/13/2018 

lyngae@earthlink.net 
Lynelle Gae 


Prod SKI 


20x50gs 


20x50gs 


20‘ x 4 ft tall Galvanized Loop Fence 


rtce >* >' Q ty mmmm m Ext Price 


$209.95 


$209.95 


Sub Total: $209.95 

Shipping: SO.00 

Total: $209.95 


We Appreciate Your Business. Thank You For Your Order! 



"Visit us online at www.arusticgarden.com' 









EXHIBIT D 




Bisbee Police Department 

Report for Incident B18-4097 
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Nature: CIVIL COMPLAINT Address: 207 Pittsburg Ave 

Location: BSPD2 Bisbee AZ 85603 


Offense Codes: CI01 

Received By: RBowie How Received: 9 Agency: BSPD 

Responding Officers: KMahoney BSPD, BSwan 

Responsible Officer: KMahoney BSPD Disposition: CLO 11/03/18 

When Reported: 14:10:42 10/27/18 Occurred Between: 14:09:51 10/27/18 and 14:09:51 10/27/18 


Assigned To: Detail: Date Assigned: **/♦*/** 

Status: Status Date: **/**/*♦ Due Date: **/♦*/** 


Complainant: 256542 

Last: GAE First: LYNELLE Mid: 

Race: W Sex: F City: Bisbee, AZ 85603 


Offense Codes 

Reported: CI01 Civil complaint 
Additional Offense: CI01 Civil complaint 

Circumstances 

NMOR Call Slip- non MOR 

Responding Officers: Unit: 

KMahoney BSPD P45 

BSwan S22 

Responsible Officer: KMahoney BSPD 
Received By: RBowie 
How Received: 9 911 Line 
When Reported: 14:10:42 10/27/18 
Judicial Status: 

Misc Entry: 


Observed: 


Agency: 
Last Radio Log: 
Clearance: 
Disposition: 
Occurred between: 

and: 


BSPD 

**.**.** +*/**/** 

BRP Bisbee Report To Follow 
CLO Date: 11/03/18 
14:09:51 10/27/18 
14:09:51 10/27/18 


Modus Operand!: 

Day of Week 


Description: Method: 

Preferred Day of Week Saturday 


Involvements 


11 / 26/18 



Report for Incident B18-4097 


Page 2 of 4 


Date 

Type 

Description 

Relationship 

11/03/18 

Name 

Moots, Yolanda P 

Person Mentioned 

11/03/18 

Name 

Moots, Richard 

Person Mentioned 

10/27/18 

Name 

GAE, LYNELLE 

Complainant 

10/27/18 

Cad Call 

14:10:42 10/27/18 CIVIL COMPLAINT 

Initiating Call 


11/26/18 


Report for Incident B18-4097 


Page 3 of 4 


Narrative 


BISBEE POLICE DEPARTMENT 
Narrative Report 


NARRATION: 

On 10-27-18 at approximately 1410 hours, officers were dispatched to 207 
Pittsburg Ave for a civil complaint. 

Upon arrival, I spoke to Yolanda Moots and Richard Moots, who stated 
that they were working on the fence to cover a hole and their neighbor Lynelle 
Gae keeps pulling the repair apart. Mr. Moots stated that this is an ongoing 
problem and they take apart the fence to allow the cats to come through the 
fence. 


I spoke to Lynelle Gae, who stated that every time they are saying they 
area repairing the fence, Mr. and Ms. Moots keep damaging the fence and her 
property. Ms. Gae stated that the wire fence is supposed to be a shared property 
line and they both have rights to the fence. Mr. Gae stated that the tin fence 
was one that she had installed six inches off the property line and Mr. Moots 
keeps damaging the tin. 

Both parties were informed that the situation was a civil matter at this 
time and referred to the JP1 Court. Nothing further to report. 

Date, Time, Reporting Officer: Officer Mahoney, #2080, Patrol 
Date, Time, Reviewed By: 


11/26/18 



Report for Incident Bid-4097 


Page 4 of 4 


Name Involvements: 

Person 121603 
Mentioned : 


Last: Moots 


First: 

Richard 

Race: 

Sex: 

City: 

Bisbee, AZ 85603 

Person 107^68 

Mentioned : 

Last: Moots 


First: 

Yolanda 

Race: L 

Sex: F 

City: 

Bisbee, AZ 85603 

Complainant: 256542 

Last: GAE 


First: 

LYNELLE 

Race: W 

Sex: F 

City: 

Bisbee, AZ 85603 


Mid: 


Mid: P 


Mid: 


11 / 26/18 
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EXHIBIT F 




EXHIBIT G 


ISIS 

[LAND SURVEYING] 

BlSBEESURVEYING.COM • (520) 366-6597 
221 Van Dyke Street, Bisbee, Arizona 


■biujq: 


Lynelle Gae 

207 Pittsburg Avenue 

Bisbee, Arizona 85603 


BtPESCRIPTIO 


El 


Record of Survey 


Jhank you for your business% 


If you have any 


INVOICE 


1 ■■■invoice tfJH 

■■Kdatuhi 

□ 

1019 

12/7/20X8 


I ■■'CUSTOMER ID■■ 

■BBtirmsjb 

■ 1 


2018-019 Due Upon Receipt 


mmmmm 

KQt*Pni L pricej| 

HBIamountjbi 


- 

- 

$2,300.00 


- 

- 
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StOTAL 
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invoice, please contact us. 





EXHIBIT H 


PARCEL DETAIL [R4, R5] BAKERVILLE T0WNS1TE DETAIL [R1 - R3, R5] 






EXHIBIT I 



EXHIBIT J 


PARCEL DETAIL [R4, R51 
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LINES OF OCCUPATION [R5] 



